Sockton, Galifornia

STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

WN TED FARM WRKERS G- Gase Nos. 94-C-3-M

: (March 13, 1997)
Charging Party.

)
AVER AFL-Q 94- Q- 4-\
A 9 g 94-AL-6-M
Respondent , ) 94-A.-12-M
94-A.-13-M
and ) 94- - 14- M
) 94- Q- 16-M
TR PLE E PROIDUCE CCRP. )
a Del aware Corporati on, ) 23 ALRB No. 4
)
)
)

DEOQ S AN AND (REER

h Septenber 20, 1996, Administrative Law Judge (ALJ) Dougl as
Gl I op issued the attached decision in the above -referenced case, in which
he recommended that the conplaint filed by General Gounsel alleging that
Respondent Uhited FarmWrkers of Anerica, AFL-AQ O (UFWor Lhion) engaged in
post-certification access violations which unlawfully restrai ned and coer ced
enpl oyees of charging party Triple E Produce Gorp., a Del anare Corporation
(Triple E or Enployer), be dismssed inits entirety. General (ounsel tinely
filed exceptions to the ALJ decision, along wth a supporting brief. No
reply briefs were filed by any party.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the record and the ALJ's decision in light of the exceptions and

brief submtted by General Gounsel and affirns the
/

/
/



ALJ' s findings of fact and conclusions of law and adopts his
recommendation to dismss the conplaint inits enti rety.1

In QP. Muirphy Produce (o., Inc., dba QP. Mirphy & Sons (1978)
4 ALRB Nb. 106 (QP. Mirphy), the Board determned that a certified
representative of agricultural enpl oyees has the right to enter the
enpl oyer's premses to discuss contract negotiations and to investigate
working conditions. QP. Mirphy held that a certified bargai ni ng
representative is entitled to take post-certification access at reasonabl e
tines and places for any purpose relevant to its duty to bargai n
collectively as the exclusive representative of the enpl oyees in the unit.

Bef ore commenci ng col | ective bargaining, the parties herein
signed a post-certification access agreenent on July 14, 1994. The
agreenent provided for access one hour before work and after work and at a
designated | unch tine. The agreenent required the Lhion to notify Triple E
which crews and fields it intended to access and the nunber of organizers
taki ng access at each location. Each organi zer was to have Uhi on
identification. According to the testinony of Nathan J. Esfornes, the
president of Triple E the parties' intention was to followthe Board' s
regul ations governing organi zati onal access in terns of the nunber of
organi zers permtted in the field and the hours they were permtted to take

access.

1 In uphol ding the ALJ's decision, the Board does not rely on Ronal d
L. Blanchard d/b/a B anchard Gonstructi on Conpany (1978) 234 NLRB 1035 [ 97
LRRM 1389], cited by the ALJ at page 21 of his decision, as that case was
subsequent |y overruled by the 9th Arcuit Gourt of Appeal s on August 11,
1980 [ 108 LRRM 2104] .
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General Qounsel *'s conpl aint all eged that on vari ous occasi ons
during 1994, while taking post-certification access, the UFWunl awful |y
restrai ned and coerced enpl oyees of Triple Ein the exercise of their
rights under section 1152 of the Agricultural Labor Relations Act (ALRA or
Act), thereby engagi ng i n i ndependent violations of section 1154 (a) (1) of
the Act. Specifically, General Gounsel alleged that on certain occasi ons
UFWrepresentatives cane into Triple Es fields and 1) yelled at
supervi sors in the presence of enpl oyees, calling themsuch things as
"pbandits" and "crooks;" 2) entered fields at tines not authorized by the
access agreenent and in nunbers exceedi ng the nunber permtted by the
agreenent; 3) entered fields with persons who were not UFWagents, in sone
cases giving thembadges to wear which falsely identified themas Union
agents; 4) engaged in vi deotapi ng of enpl oyees while they were working,

W thout securing the permssion of the enpl oyees or of Triple E personnel
to do so; and 5) used bul | horns to address enpl oyees and refused to cease
usi ng bul | horns when Tri pl e E supervi sors obj ect ed.

Qur evaluation of the alleged msconduct nust be tested by an
obj ective standard. Accordingly, for the reasons stated by the ALJ, we
agree that none of the incidents in this case restrai ned or coerced
enpl oyees wthin the neani ng of sections 1152 and 1154 (a) (1) of the Act.
Nevert hel ess, we are disturbed by some of the Uhion's actions which we
bel i eve exhi bited disrespect to workers as well as to the Enpl oyer. Thus,

al though the Uhion's videotapi ng of enpl oyees at work was not sufficiently

23 ALRB N\o. 4 3.



coercive to constitute an unfair |abor practice, we believe that
vi deot api ng the workers w thout their consent in circunstances where they
were not free to | eave the workpl ace was of fensi ve and di srespectful of the
enpl oyees. Mreover, the Uhion's acknow edgenent that on one occasion it
filnmed the enpl oyees in order to prepare a docunentary on worKki ng
conditions indicates that its reasons for filmng the enpl oyees were only
tangentially related to the legitinate purpose of post-certification
access--i.e., to comuni cate wth unit enpl oyees about the progress of
contract negotiations and to obtain current infornmati on about their working
conditions, as well as their wshes wth respect to contract terns and
proposals. (QP. Mirphy, supra, 4 ALRB Nb. 106.) Further, while the UFWs
invitation to non-Uhion personnel to take access wth UPWrepresentati ves,
and gi ving thembadges to wear which falsely identified themas UFWagents,
nay have violated the parties' private access agreenent (which provided for
access by Lhion organizers wth Uhion identification) , it did not
constitute an unfair |abor practice.

Neverthel ess, the only charges nade in this case were that the
URW in taking post-certification access, engaged in conduct which
unlawful |y restrai ned and coerced enpl oyees in violation of Sections 1152
and 1154(a)(1) of the ALRA Because we agree with the ALJ that those

charges were not proven, we will dismss the conplaint inits entirety.
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GRCER

Pursuant to section 1160.3 of the Agricultural Labor Rel ations
Act (Labor Code section 1140 et seq.). the Agricultural Labor Rel ations
Board finds that the conplaint in Case Nbo. 94-C.-3-M, et al., shoul d be,
and it hereby is, dismssed inits entirety.

DATED March 13, 1997

MCHAE. B. STGKER Chai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR OGS Menber

TR CE J. HAREY, Menber

23 ALRB N\o. 4 5.



CASE SUMVARY

UN TED FARM WIRKERS OF AMER CA 23 AARB No. 4
AFL-AQ O (Triple E Produce Corp.) Case No. 94-Q.-3-M, et al.
ALJ Deci si on

The conplaint alleged that the UFWhad engaged in post-certification access
viol ati ons which unlawful Iy restrai ned and coerced enpl oyees of Triple E
The ALJ found that al though UFWorgani zers had on certai n occasi ons entered
Triple Es fields in excessive nunbers; entered fields wth persons who were
not Uhion representatives, in sone cases giving thembadges to wear which
falsely identified themas Uhion representatives; engaged i n vi deot api hg
enpl oyees while they were at work wthout securing the permssion of the
enpl oyees or of Triple E personnel; and used bul | horns to address enpl oyees
and refused to cease using bul | horns when Tripl e E supervi sors obj ect ed,
none of the Lhion's conduct was sufficiently egregious to constitute an

g_nf air Igbor practice. The ALJ therefore recommended that the conpl ai nt be
i sm ssed.

Boar d Deci si on

The Board found that nuch of the UFWs conduct was of f ensi ve and

di srespectful to enpl oyees and to the Enpl oyer, and that the Lhion's

vi deot api ng of enpl oyees was only tangentially related to the legitinmate
pur pose of post-certification access--i.e., to communicate wth unit

enpl oyees about the progress of contract negotiations and to obtain current
i nfornation about the enpl oyees' working conditions, as well as their w shes
wWth respect to contract terns and proposals. However, the Board affirned
the ALJ's ruling that the Lhion's conduct did not amount to unfair |abor
practices which unlawful |y restrai ned or coerced enpl oyees in the exercise
of their rights under the ALRA Therefore, the Board affirned the ALJ' s
dismssal of the conplaint inits entirety.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case or of the ALRB.
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the neani ng of section 1140.4 (a) and (c) of the Act. Respondent is, and
has at all material tines herein been a. |abor organi zation wthin the
neani ng of section 1140.4 (f). The 13 individual s listed in paragraph 12
of the conplaint were at all naterial tines agents of Respondent.
Respondent admts that the Charging Party's enpl oyees, who al |l egedly were
subjected to unlawful conduct, were at all material tines agricultural
enpl oyees under section 1140. 4(b).

2. Background

The seven incidents giving rise to this case took place during the
Charging Party's tonato harvest, which lasted fromJuly to early Novenber
1994. W to six crews worked that harvest, with the Charging Party being
the direct enpl oyer of one, and contractors bei ng engaged for the others.
Qew si zes varied, generally nunbering fromabout 90 to 125. Soneti nes,
nore than one crew woul d si mul taneousl y-work in the sane area.

Respondent had initially filed a representation petition on
Qctober 17, 1975, in Gase No. 75-RG49-SAL, and won an el ection conduct ed
on (ctober 24, 1975. The Board overrul ed objections filed by the Chargi ng
Party and issued a certification on April 13, 1978. Triple E Produce Corp.
(1978) 4 ALRB No. 20. The Charging Party refused to bargain wth

Respondent, and litigated its obligation to do so, resulting in the
Galifornia Suprene Gourt’s refusal to enforce the certification in 1985.

Triple E Produce Corporation v. ALRB (1985) 35 Cal . 3d 42 [196 Gal . Rotr.

518] . Respondent filed another petition for
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certification in Case Nbo. 89-RG3-M, and won an el ecti on conducted on July
31, 1989. After hearings on chal l enged bal lots, and on objections filed by
the Charging Party, and exceptions filed to the decision of an investigative
hearing examner, the Board overrul ed the objections and agai n certified
Respondent on Novenber 22, 1991. The Charging Party filed court appeal s
related to the second certification, which were ultinately rejected. In
md-July 1994, the parties comenced col | ective bargai ning negoti ati ons,

whi ch have yet to produce a contract.

3. The access agreenent

Dol ores dara Hierta, Respondent's Secretary-Treasurer, and Rudol ph
(havez Medina, fornerly Respondent's Regi onal Manager, negoti ated an access
agreenent wth Nathan J. Esfornes, the Charging Party's President and
Spencer Hpp, one of the Charging Party's attorneys. The agreenent was
execut ed by Respondent and the Charging Party on July 14 and July 18,
respectively. The parties' intent was to followthe Board s access
Regul ations, sections 90500 et. seq., to the extent possibl e.

Thus, the agreenent provides for one hour of access before and
after work, and one during a "designated" |unch tine. The agreenent does not
specify who is responsi ble for designating the | unch tine access, or whet her
it necessarily has to be taken at the sane tine each day. It is also silent
as to the nunber of access takers Respondent is permtted to send, but the

parties



charge of the access taking. 2 The Charging Party never contacted-Rodri guez

to further negotiate the issue, although he was involved, in incidents wth

supervi sors regarding lunch tine access. Respondent's agents testified they
under st ood they coul d take access in the mddle of the work day.

It should be noted that, due to the nature of the Charging Party's
operations, sone technical trespasses were alnost inevitable. The starting
and ending tines for harvest work varied on a daily basis, and al t hough the
Charging Party sent Respondent facsimle nenos stating where the crews woul d
be working, these did not state the starting or ending tines, or the nunber
of crewnenbers. Not only did the Charging Party not have a regul ar | unch
period, but enployees, if they ate lunch at all, could do so when they
wshed. S nce at |east sone of the worksites were | ocated a consi derabl e
distance frompublic roads, it is apparent that under these circunstances,
Respondent ' s representatives would enter private property at tines enpl oyees
were working, sinply to ascertain if this was the case and to determne how
nany were present.

Wth respect to the lunch tine access, it was agreed that

Respondent ' s representatives coul d approach enpl oyees as t hey

“Their testi nony is contradicted by WIIliamFranklin Boyer, the
Charging Party's Fnancial Gontroller, who testified that the attorney,
during negotiations, repeatedly i nforned the representatives that m dday
access was to be fromnoon to 1:00 p.m, and Hierta replied Respondent woul d
take access whenever it w shed. Medina and Esfornes 'were nore convinci ng
concerning this issue, and their testinony is credited. It is also noted
that Boyer, even if correct, at no tine contended the parties reached
agreenent on this issue.



representative as Zeferina Garcia Perez. @ido confirned that Perez shouted
at the Mllareals, using the terns "bandi ts" and "coyotes,” but did not
nention the word, "rats" in his testinony. Afiter this incident, Qi do net
wth the representative, and resol ved a separate issue regarding the
suspensi on of two enpl oyees.

Saavedra testified that Perez questioned why he was in the fields,
and dermanded he | eave, a denand he refused. Saavedra observed Perez yelling
at the Millareals, and testified she accused MIlareal, S. of being a
crook, who was stealing noney fromthe workers. He recalled that sone
enpl oyees were still picking tomatoes at the tine. Supervisor Jose Luis
Cardenas Estrada testified he was present, and heard Perez shouting at the
Charging Party's supervisors, calling them"bandits.” He did not nention
any reference to "coyotes" or "rats" by Perez.

Perez, whose recall of the incident was poor, clained she and
organi zer Jose (bnzal ez entered the field at noon, or thereafter. Perez's
pre-hearing decl aration, taken by Respondent, states the incident took place
at about 2:00 p.m Perez testified that as she approached the field, she
spoke with two enpl oyees, who tol d, her they had been di scharged for picking
bad tomatoes. Perez initially testified she entered the fiel d because none
of the enpl oyees were working. Later, she testified that the two enpl oyees
told her work was continuing, but she entered at their request. According
to Perez, she discussed the incident wth the illareal s and Gui do, and

during the course of



he had di sci pli ned enpl oyee Jesus H gueroa for picking unripe tonatoes, and
was then approached by QO ganizer Luis Alberto Rvera. ontrary to
allegations in the conplaint, Valencia testified that H gueroa had dunped his
partially filled bucket of tonatoes prior to the arrival of Respondent's
agents, and not in response to comments nade by them A about 1:00 p.m,
R vera and anot her representative entered the field. Rvera purportedy
began shouting at Val encia, in the presence of enpl oyees, that Val encia
should "throw' the tomatoes if he did not like the quality (rather than, as
al | eged by Respondent, keepi ng the good ones, but not paying the worker who
pi cked them) Rvera then had a discussion wth Quide, which Valencia did
not hear, and | eft.

Quido testified he observed R vera and the ot her individua
take access between 1: 00 and 1:30 and, contradicting Val encia, clained that
FH gueroa dunped the tomatoes at Rvera' s urging, while Rvera was shouting at
Valencia. Qido also testified that he had observed F gueroa drinking beer
and was intoxicated, contentions not corroborated by Val encia. Quiido
asked Rvera to leave, as it was not access tine.

Rvera testified as an adverse wtness called by General (ounsel ,
but was not questioned on this incident. Respondent intended to recall him
as its wtness, but Rvera did not appear, reported y because he was il
Forner organi zer Reynal do Ponce testified that he arrived wth R vera at
about noon. It should be noted that Ponce's recall was admttedly very

poor, and he
10



Respondent brought in the caneramen wthout prior notice to, or consent by
the Charging Party. The Charging Party's payroll records show that about
223 enpl oyees, including forenen (probably three), were working at this

| ocation on that date, neaning a total of 15 access takers was permssibl e,
rather than 18. Hierta deni ed she ever recei ved any conpl ai nts regardi ng
the nunber of access takers, and no evi dence was presented show ng that such
protests were nade to her or any other agent of Respondent.

Hiuerta, corroborated by other wtnesses, credibly testified that
she invited the caneranen to the fields because they wshed to filma
docunentary on working conditions. Hierta admtted that she had previously
brought alleged | abor law violations to the attention of the Charging Party,
and one of its attorneys had offered to permt Respondent to enter the
fields to investigate. Hierta refused the offer, because the Charging Party
wanted to have one of its representatives present. h this date, prior to
entering the fields, she counted the nunber of enpl oyees, and believed there
were an appropriate nunber of access takers present:. According to a
statenent in Rvera' s pre-hearing declaration, which was admtted because
R vera had no present recall while testifying, Respondent counted about 360

enpl oyees in the field, which wuld have permtted 24 access takers.

this incident fromthat which took place on Septenber 9, di scussed bel ow
However, even if General Qounsel's contention is correct, the outcone herein
woul d be unaf f ect ed.

12



Hiuerta and forner Regional Manager Rudol ph Chavez Medi na counted the nunber
of enpl oyees present, Hierta estimating the nunber to be 150. S nce
Respondent had brought too rmany access takers, three organi zers and one
caneranan were sent out of the fields and waited by the vehicles in which
they had arrived, but apparently they were still on private property.
Enpl oyee Jesus Sal cedo Ceja estinated there were 90 to a few over 100
enpl oyees present which, if correct, would permt seven or eight access
takers, rather than the ten present (or 14, as General Counsel woul d have
it, four of whomwere not actively neeting wth enpl oyees.)6

During this period, Rodriguez, as he -had on nany prior occasions,
addressed the enpl oyees through a bull horn. Rodriguez woul d addr ess wor k-
rel ated i ssues, sonetines shouting slogans, or permtted workers to do this.
h this occasion, he urged enpl oyees to report to Respondent if the Charging
Party was refusing to pay for their buckets of tonatoes.

Rodriguez initially denied that anyone ever conplained to his
about the use of the bull horn, but after bei ng shown his prehearing
decl aration, contradicting this testinony, admtted Quido | oudly conpl ai ned
about this on Septenber 9. Qher wtnesses testified that Qi do conpl ai ned
about the use of the bull horn on many occasions. Quido testified that on

Sept enber 9,

°See A nkham Properties (1977) 3 ALRB Nb. 15. (eneral Qounsel
contends that the Charging Party's records show that no nore than 140
enpl oyees, including forenen, could have worked this field on Septenber 9.

14



al so found that Respondent unintentionally permtted too nany access,
takers to enter the fields.

8. The incident on Septenber 24

Dol ores Hierta invited Mercedes Rea S lveira, an educator who is
active in children's rights issues, Carnen Fernandez and vol unt eer worker,
Luis Martinez, to take access wth her at fields bei ng harvested by the
Charging Party's enpl oyees. Huerta wanted S lveira and Fernandez to w tness
and phot ograph the all eged use of child labor. S lveira, who was given one
of Respondent's access identification tags, has never been enpl oyed by
Respondent, and no prior notice of their visit was given to the Chargi ng
Party.

Hierta and S lveiratestified that as they drove to the fields,
Qido initially prevented themfromentering, but then relented. Wiile
Slveira was in the process of videotaping purported child |abor violations,
Qui do approached and angrily denanded that the photography cease. According
to Quido, Hierta, in the presence of enpl oyees, told Giido he could not tell
her what to do, an allegation not directly denied by Hierta. QGuiido
physical |y prevented Slveira fromcontinui ng the photography, although there
Isaconflict intestinony as to whether he did this by waiving his hands in
front of the canera, or by physically attenpting to west it fromher, and

then stalking Slveira, Fernandez, Martinez and Huerta through the field. 8

8For the purposes of this Decision, it is unnecessary to resol ve
the conflict in testinony.

16



al l eged, wage and hour viol ations, based on the Charging Party's purported
failure to pay for its workers' tomato buckets. Hierta admtted that
Respondent had contacted various authorities to investigate working
condi ti ons.

According to Ghido,9 he approached Gonzal ez and Perez, and told
themto | eave, because it was not access tine. Gonzalez replied they were
not there to take access, and he and Perez |eft to observe the
investigator. Quido foll oned themand demanded t he vehicl e be. noved,
threatening to towit and to call the Sheriff's departnent. A this point
they noved the vehicle, but instead of |eaving, entered a farmworker's
hone, which had a tel ephone. Qi do called the Sheriff's departnent, and
when deputies arrived, several vehicles containing other agents of
Respondent were cl ose behind. After an investigation by the Sheriff's
departnent, the incident ended.

Perez testified that she arrived at the fields between 1:00 and
1:30 p.m Perez contends she entered when she did because she bel i eved
work was over, since she observed two enpl oyee vehicles | eave the fields.
Said testinony is suspect, since it appears she and Gonzal ez were present
toneet wth the Sate investigator, and they probably did not care whet her
work was over or not. Perez further testified that when Quido told her it

was not access tine, she explained to hi mshe thought the

Val enci a testified he first appr oached Gnzal ez and Perez, and asked
themto nove the vehicle. Wen they refused, he contacted Quido. Quido
did not nention Valencia in his testinony concerning this incident.

18



di scuss contract negotiations, and to investigate working conditions. These
rights, however, are not unqualified or free of procedural requirenents.

The Board' s access regul ati ons are found commenci ng at Regul ati ons
820900, and provide for one hour of access before and after work, and one
hour during the enpl oyees' lunch period. |If there is no established |unch
period, the Board has interpreted this section to nean the tine the

enpl oyees are actually eating their lunch. K K Ito & Sons (1976) 2 ALRB

No. 51. The access regul ations encourage parties to enter into voluntary
access agreenents, and specify that they may contain terns different than
those set forth in the regul ations.

Mol ations of private party access agreenents or the Board s access
regul ati ons may establish grounds for notions to deny access, objections to
the conduct of election or violations of Labor (bde Section 1154 (a). The
Board, in Ranch No. 1 (1979) 5 ALRB No. 36, found that different standards
appl y when considering whether a particular renmedy is appropriate:

Under 8 Gal. Admin. Gode 20900 (e)(5)(B), violation of the
access rule by a labor organization nmay constitute an unfair

| abor practice under Labor Code Section 1154(a) (1) if it

i ndependent |y constitutes restraint or coercion of enployees in
the exercise of their rights guaranteed by Labor Code Section
1152, and such conduct may constitute grounds for setting aside
an el ection where the Board determnes that such conduct has
affected the results of the election. Standards different from
those set forth in the above regul ation section apply to
notions to deny access based on violation of the rule. A party
submtting a notion to deny access is not required to show that
violation of the access rule resulted in the infringenent of
enpl oyees' statutory rights or affected the results of an
election. Anotion to

20



phot ogr aphi ¢ survei |l ance when fil mng non-striking enpl oyees crossi ng
picket lines, meeting wth rival union | eaders or engaging i n di ssi dent
union activities. International Uhion, Uhited Autonobile, Aerospace and
Agricultural 1nplenent Wrkers of Amwerica, Local 695 AFL-QO(T. B. Wod's
Sons Gonpany) (1993) 311 NLRB 1328 [ 145 LRRVI 1157]; Gonstruction, Production

& Mai ntenance Laborers' Local Uhion 383, Laborers' International Uhion of
North Anerica, AFL-Q Q (Carter-d ogau Laboratories, Inc . ) (1982) 260 NLRB
1340, at page 1343 [109 LRRM 1383]; Local 3, International Brotherhood of
Hectrical Wrkers, AFL-AQ O (Cabl evision of New York dty) (1993) 312 NLRB
487, at page 492 [145 LRRM 1180]; North Anerican Meat Packers Lhion (Geo. A
Hornel . & Gonpany) (1987) 287 NLRB 720, at pages 732-733 [12S LRRMI 1137] .

In the absence of evidence that enpl oyees were phot ographed whil e
participating in protected activities, the NLRB and ALRB have repeat edl y
refused to find that the photography, initself, tended to restrain or
coerce enpl oyees in exercising their statutory rights. Thus, the NLRB rul ed
that taking photographs of enpl oyees at work, absent a show ng that this
sonehow rel ated to protected activities, did not constitute an unfair |abor

practice. Bardcor Qorp. (1984) 270 NLRB 1083 [116 LRRM 1231], % The ARB

insimlar fashion, held that by,

12Lhi on msconduct nust be at | east as serious as an enpl oyer's to
establish an unfair labor practice. The NLRB has hel d that, based on the
omssion of the term "interfere wth," from88 (b) (1) (A of the National
Labor Relations Act, greater msconduct is required before unions nay be
hel d to have coomtted unfair |abor practices under that section, than are
enpl oyers under parallel 83(a) (1). Said interpretation was

22



Respondent. M olence, or threats of violence by union agents, directed
agai nst enpl oyees, or supervisors in the presence of enpl oyees, nmay be hel d
to be unlawful |y coercive, if the conduct reasonably tends to convey the
nessage that enpl oyees will suffer violent consequences if they do not

accede to the union's demands. Bertuccio v. Superior Gourt (1981) 118

Gl . App. 3d 363; Vestern onference of Teansters, Agricultural D vision,

I.B.T., and its Affiliated Locals 1173 and 946 (V. B. Zananovi ch & Sons,
Inc.) (1977) 3 ALRB No. 57. (n the other hand, the Board has hel d that

vul gar, offensive renarks nade by nanagenent representatives to or
concerning union officials, in the presence of enpl oyees, or nade to the
enpl oyees, nust contain threats of force or reprisal before they can be
consi dered unl awful under section 1153(a). Gournet Harvesting and Packi ng,

Inc. and Gournet Farns (1983) 14 ALRB No. 9. See also Gargiul o, Inc. (1996)

22 ALRB No. 9, at pages 8-9. Wiile the Board found a violati on where a
union agent actually assaulted and battered a rival organi zer, 14 obscene,
abusi ve | anguage and a chal lenge to fight by a union agent to a rival union
organi zer, in the presence of enpl oyees, was hel d not coercive to enpl oyee

rights. Salinas Lettuce Farners Cooperative (1979) 5 ALRB No. 21.

Presunabl y, remarks by a union official to enpl oyer representatives woul d be
subject to the sane test.

As the Board pointed out in Gournet Harvesting, the NLRB has not

al ways i nposed such a prerequisite to find that

14Tearra;t ers Lhion Local 865 (1977) 3 ALRB No. 60.
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enpl oyees in the exercise of their statutory rights. Neither used foul

| anguage, al though Perez did use the terns, "bandit" and "coyote." The
evidence fails to showthat R vera s conduct caused an enpl oyee to dunp
his bucket of tonatoes, but even if Rvera had encouraged this, there is
no evi dence he coerced the enpl oyee to do anything. A shouting natch

bet ween uni on, representatives and nanagenent representatives hardly | eads
enpl oyees to believe they are required to support the union. Accordingly,
it is found that this allegation has no nerit.

General Qounsel alleges that by taki ng mdday access at i nproper
tines on four occasions, Wth excessive nunbers of representatives on two
occasions and for an excessive length of tine on one occasi on, Respondent
further violated 81154(a) (1). Said conduct was purported y exacerbated by
the refusal of Respondent’'s representatives to | eave when requested to do
so, and by the use of a bull horn, which the agents al so refused to cease
usi ng upon demand. Such conduct is generally referred to as "excess
access,” and in Ranch No. 1 (1979) 5 ALRB No. 36, resulted in sanctions
bei ng i nposed agai nst an organi zer through a notion to deny access.

(n several occasions, the Board has overrul ed el ection objections
based on simlar conduct. See Ranch No. 1 (1979) 5 ARB No. 1; K K Ito
& Sons, supra; Triple E Produce Gorn., supra, enforcenent denied on ot her
grounds, Triple E Produce Gorporation v. ALRB (1985) 35 Cal.3d 42 [ 196
CGal . Rotr. 518]; George Arakelian Farns, Inc. (1978) 4 AARB No. 6. In the

| atter
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37]
Wth respect: to the excess nunber of access-takers and the

instance in which the representatives stayed for a period in excess of one

hour, the forner incidents were isolated and the result of unintentional

m scounting by Respondent's agents. Lack of intent to violate access rul es

is afactor to consider in determning the seriousness of the violation. L

& C Harvesting, Inc. (1993) 19 ALRB No. 19. The one occasi on where m dday

access was overstayed has been found to have been largely, if not entirely,
the result of the Sheriff's deputies arriving at the scene.

The use of a bullhorn is not nentioned in the access agreenent, or
the Regul ations. Presunably, if the use of a bullhorn seriously disrupted
operations, it would constitute an access violation, but not necessarily an
unfair |abor practice under Ranch No. 1 (1979) 5 ALRB Nb. 36. GCertainly,
Respondent ' s agents were acting at their ow peril in sinply ignoring
denands that they cease using the bullhorn, as well as other protests by the

Charging Party's representatives. It is precisely this sort

15F«les,pondent' s concern, that the Charging Party woul d cover up its
al l eged | abor violations, does not authorize a trespass. The record fails to
establish that the grievance-related natters were so urgent that the agents
could not have waited until the appropriate access tine to enter.
Respondent al so argues that the refusal to permt photographi ng of working
conditions constitutes an unconstitutional limtation on its free speech
rights. This argunent is not persuasive, Since nany issues pertaining to
uni on organi zi ng i nvol ve free speech considerations, and | abor rel ations
agencies often grant or limt the scope of union activity, wth obvious free
speech inplications. Reasonable [imtations on access rights, which have
free speech inplications, are clearly permssible.
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acts of residential picketing at enpl oyees’ hones by Respondent, acconpani ed
by foul |anguage directed toward the enpl oyees, in an effort to force them
to stop crossing its picket line. That case required a bal anci ng of
Respondent ' s free speech rights and the enpl oyees' right to privacy in their
hones, not at issue here. Wiile unwanted phot ography al so i nvol ves an

i nvasion of privacy, the Board and NLRB cases i ndi cate that such invasi on,
absent a link to protected activities, does not establish restraint or

coercion. Communi cations Wrkers of Anerica, AFL-AQ O (Ghi o Gonsol i dat ed

Tel ephone Gonpany) (1958) 120 NLR3 684, also cited by General (ounsel, was a

case invol ving threats, violence and the bl ocki ng of ingress and egress by a
uni on during the course of an economc strike, a nuch different situation
than presented herein.

Fnally, in Dstrict 65 Retail, Wolesale & Departnent Sore
Lhion, AFL-Q O (B. Brown Associates, Inc., et al . ) (1965) 157 NLRB 615 [ 61

LRRVI 1382], the NLRB found viol ations where a uni on, which had no access
rights conducted "swarmins" of four enployers' premses wth nunerous
unaut hori zed access takers, shut down production and refused to | eave.
A though two of the "swarmins" involved threats, violations were found in
the two where none were nade, because they created an at nosphere of fear and
confusion, and the direct purpose of the conduct was to solicit enpl oyees to
join the union.

The instant case does not invol ve an organi zati onal canpai gn or

astrike. A the tinme of the access-taking, the
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since the parties have not even reached a col | ecti ve bargai ni ng agreenent.
The Charging Party has exercised its property rights, when it felt they
were violated, by invoking Sate trespass |aws, in the presence of
enpl oyees. Furthernore, the evidence has shown that the Charging Party's
representati ve has al so becone belligerent, in the presence of enpl oyees,
when asserting the Charging Party's perceived rights.

In concl usion, while sone of Respondent's conduct nay have

viol ated the access agreenent or Regul ations (See Navarro Farns (1996) 22

ALRB Nb. 10), said conduct did not rise to the level of restraint and
coerci on under section 1154(a) (1) of the Act. Based on the foregoing, it
w |l be recommended that the conpl aint be di smssed.

AROER

The conplaint is dismssed inits entirety.

Dated: Septenber 20, 1996

Dougl as Gal | op
Admni strative Law Judge
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DOJAAS GALLCP.  This case was heard by ne on July 15, 16, 18 and
19, 1996, in Sockton, Galifornia. It is. based on charges filed by
Triple E Produce Corp., a Delaware Corporation (hereinafter referred to as
Charging Party), alleging that Uhited FarmVWrkers of Awerica, AHL-A O
(herei nafter Respondent) viol ated section 1154(a)(1) of the Agricultural
Labor Relations Act (Act). The General Counsel of the Agricul tural Labor
Rel ations Board (hereinafter Board or ALRB) issued a consol i dated
conpl ai nt, which has been tw ce anended (conplaint) alleging that
Respondent engaged in various acts and conduct which unl awful Iy restrai ned
and coerced enpl oyees in the exercise of their rights under 81152 of the
Act. Respondent filed an answer denying the comm ssion of unfair |abor
practices, and asserting affirnati ve defenses. The Charging Party has not
intervened in this proceeding, and did not appear at the hearing. General
Qounsel and Respondent filed post-hearing briefs, which have been duly
considered. Based on the testinony of the wtnesses, the docunentary
evi dence received at the hearing, and the oral and witten argunents nade
by the parties, the followng findings of fact and concl usi ons of |aw are
nade:

FINDNGS CF FACT

1. Jurisdiction

The Charging Party, which has an office and princi pal pl ace of
busi ness in Sockton, Galifornia, is engaged in the busi ness of

agriculture, and is an agricultural enployer wthin

lThes,e findings cover what the undersigned considers the pertinent
facts related to the allegations in the conplaint, and omt other
testinony of, at best, peripheral relevance.



the neani ng of section 1140.4(a) and (c) of the Act. Respondent is, and
has at all material tines herein been a | abor organization wthin the
neani ng of section 1140.4 (f). The 13 individual s listed in paragraph 12
of the conplaint were at all naterial tines agents of Respondent.
Respondent admts that the Charging Party's enpl oyees, who all egedly were
subj ected to unl awful conduct, were at all material tines agricultural
enpl oyees under section 1140. 4(b).

2. Background

The seven incidents giving rise to this case took pl ace during
the Charging Party's tonato harvest, which lasted fromJuly to early
Novenber 1994. W to six crews worked that harvest, wth the Charging
Party being the direct enpl oyer of one, and contractors bei ng engaged for
the others. Qewsizes varied, general ly nunbering fromabout 90 to 125.
Sonetimes, nore than one crew woul d simul taneously work in the sane area.

Respondent had initially filed a representation petition on
Qctober 17, 1975, in Gase No. 75-RG49-SAL, and won an el ection conduct ed
on (ctober 24, 1975. The Board overrul ed objections filed by the Chargi ng
Party and issued a certification on April 13, 1978. Triple E Produce

Gorp. (1978) 4 ALRB No. 20. The Charging Party refused to bargain wth
Respondent, and litigated its obligation to do so, resulting in the
CGalifornia Suprene Gourt's refusal to enforce the certification in 1985.

Triple E Produce Corporation v. ALRB (1985) 35 Cal . 3d 42 [196 Gal . Rotr.

518]. Respondent filed another petition for



certification in Case No. 89-RG3-M, and won an el ecti on conducted on
July 31, 1989. After hearings on chall enged bal l ots, and on objections
filed by the Charging Party, and exceptions filed to the decision of an

i nvestigative hearing examner, the Board overrul ed the objections and
again certified Respondent on Novenber 22, 1991. The Charging Party filed
court appeal s related to the second certification, which were ultinately
rejected. In md-July 1994, the parties comenced col | ective bargai ni ng
negoti ations, which have yet to produce a contract.

3. The access agreenent

Dol ores dara Hierta, Respondent's Secretary-Treasurer, and
Rudol ph Chavez Medina, fornerly Respondent's Regi onal Manager, negoti at ed
an access agreenent wth Nathan J. Esfornes, the Charging Party's
Presi dent and Spencer H pp, one of the Charging Party's attorneys. The
agreenent was execut ed by Respondent and the Charging Party on July 14 and
July 18, respectively. The parties' intent was to followthe Board' s
access Regul ations, sections 90500 et. sea., to the extent possible.

Thus, the agreenent provides for one hour of access before and
after work, and one during a "'designated’ |unch tine. The agreenent does
not specify who i s responsi bl e for designating the lunch tine access, or
whether it necessarily has to be taken at the sane tine each day. It is
also silent as to the nunber of access takers Respondent is permtted to

send, but the parties



agree this woul d be one representative for every 15 crew nenbers.

Esfornes asked Hiuerta and Medina to specify a tine for [unch tine
access, but they declined to do so, citing the varying | engths of the
wor kday and the difficulties Respondent was having in covering three
enpl oyers in the area simil taneously involved in contract negoti ati ons.
According to Esfornes, when Respondent was unable or unwilling to specify
a lunch hour, he decided it would be fromnoon to 1: 00 p.m Esfornes was
vague as to when he did this, but eventually stated it was prior to the
incident on July 21, 1994, described bel ow Esfornes contends he inforned
Respondent' s representatives of his decision, but was unable to identify
any of those individuals. Respondent's agents who testified on the
subj ect denied that Esfornes so inforned them It is, however, undi sputed
that the decision was made known to the Charging Party's supervisors, and
they confronted agents wth this in the fields when they arrived outsi de
the noon hour.

The access agreenent specifically refers to "organi zers" being
permtted to enter the fields. It nakes no reference to the use of
bul  horns. The agreenent al so provides that if a party perceives a
problemw th the lunch tine access, the issue wll be "revisited."
According to Esfornmes and Medi na, as the events described bel ow t ook
pl ace, one of the Charging Party's attorneys, during contract
negoti ations, requested the parties discuss the issue. Respondent
refused, stating contract negotiations were a separate natter, and told
the attorney to contact Glberto F. Rodriguez, who had been assigned to be

in
5



charge of the access taking. 2 The Charging Party never contacted Rodriguez
to further negotiate the issue, although he was involved in incidents wth
supervi sors regarding |unch tine access. Respondent’'s agents testified
they understood they coul d take access in the mddl e of the work day.

It should be noted that, due to the nature of the Charging
Party's operations, sone technical trespasses were al nost inevitable. The
starting and ending tines for harvest work varied on a daily basis, and
al though the Charging Party sent Respondent facsimle nenos stating where
the crews woul d be working, these did not state the starting or ending
tines, or the nunber of crew nenbers. Not only did the Charging Party not
have a regul ar |unch period, but enployees, if they ate lunch at all, could
do so when they wshed. S nce at |east sone of the worksites were | ocated
a consi derabl e distance frompublic roads, it is apparent that under these
ci rcunst ances, Respondent's representatives would enter private property at
tines enpl oyees were working, sinply to ascertainif this was the case and
to determne how nany were present.

Wth respect to the lunch tine access, it was agreed that

Respondent ' s representatives coul d approach enpl oyees as they

“Their testi nony is contradicted by WIIliamFranklin Boyer, the
Charging Party's Financial Gontroller, who testified that the attorney,
during negotiations, repeatedly inforned the representatives that m dday
access was to be fromnoon to 1:00 p.m, and Hierta replied Respondent
woul d take access whenever it w shed, Medina and Esfornes were nore
convincing concerning this issue, and their testinony is credited. It is
al so noted that Boyer, even if correct, at no tinme contended the parties
reached agreenent on this issue.



worked in the fields. Respondent took access al nost every day during the
harvest, at least until md-Cctober, and on nany occasi ons nore than once
per day. Wtnesses for both General (ounsel and Respondent agree that on
nost occasi ons, no probl ens arose fromthe access taking.

4. The incident on July 21. 19943

Isaac Mllareal, Jr., a foreman for his father's crew testified
that on this date, Respondent's representatives took access to the Bozzano
field on two occasions, once in the norning, and again at an unspecifi ed
tine in the afternoon, while enpl oyees were still on working tine. Prior
to the afternoon entry, one of the tonmato trucks had broken down and the
enpl oyees were waiting to dunp buckets of tonatoes, while others were
still picking. According to Mllareal, Jr., the fenale representative
asked what was goi ng on, and when tol d about the truck, |oudly denanded
that the enpl oyees, who were paid on a piecerate basis, be paid for their
waiting tine. The MIlareals referred her to the Charging Party's
foreman, Mariano Saavedra, but instead, she continued yelling at them
purportedly calling them"bandits,” "rats" and "coyotes," in the presence
of enpl oyees.

Thonmas Joseph Quido, Jr., the Charging Party's Farm Manager,
testified that he wtnessed this incident, which he placed at between 1. 00

and 1:30 p.om He identified the fenal e

311 dates hereinafter refer to 1994 unl ess ot herw se indi cat ed.
The wtnesses were often unable to recall the exact dates of the
incidents, but Respondent, at the prehearing. conference, and in sone
instances at the hearing agreed to the dates set forth in the conpl aint.
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representative as Zeferina Garcia Perez. @Qiido confirned that Perez
shouted at the Mllareals, using the terns "bandits" and ¢ "coyotes," but
did not nention the word, "rats" in his testinony. After this incident,
Quido net wth the representative, and resol ved a separate issue regarding
t he suspensi on of two enpl oyees.

Saavedra testified that Perez questioned why he was in the
fields, and denanded he | eave, a denand he refused. Saavedra observed
Perez yelling at the il lareals, and testified she accused M|lareal, .
of being a crook, who was stealing noney fromthe workers. He recalled
that sone enpl oyees were still picking tonatoes at the tinme. Supervisor
Jose Luis Cardenas Estrada testified he was present, and heard Perez
shouting at the Charging Party's supervisors, calling them"bandits." He
did not nention any reference to "coyotes" or "rats" by Perez.

Perez, whose recall of the incident was poor, clained she and
organi zer Jose Gonzal ez entered the field at noon, or thereafter. Perez's
pre-hearing decl aration, taken by Respondent, states the incident took
place at about 2:00 p.m Perez testified that as she approached the field,
she spoke wth two enpl oyees, who told her they had been di scharged for
picking bad tonatoes. Perez initially testified she entered the field
because none of the enpl oyees were working. Later, she testified that the
two enpl oyees told her work was continuing, but she entered at their
reguest. According to Perez, she discussed the incident wth the

Mllareals and GQuido, and during the course of

8



this, told themthey were stealing fromthe workers by not paying themfor
buckets of tonatoes, because one or two were not ripe. Perez denied
shouting at the Mllareals, and clained that when Quido told her it was
not access tine, she left. Perez's pre-hearing declaration, in addition
tothe timng of the incident, contains other significant differences in
her account of the incident. Wen confronted with these, Perez's
testinony changed, and it is apparent she was mxing two or nore

I nci dent s.

Therefore, it is found that Perez and Gonzal ez did enter the
field after 1:00 p.m and Perez did shout at the Villareals, in the
presence of enpl oyees, calling them"bandits" and "coyot es. nd Boyer
testified that Respondent’'s entry into the fields at tines other than the
noon hour caused a "slight disruption” of the harvest, because the
Charging Party wanted to schedul e the harvesting to provide for access at
a set tine.

5. The incident on July 29

Respondent and the Charging Party becane invol ved in a dispute,
as to whether the Charging Party was refusing to pay workers for any
tonmatoes in a bucket, if a fewof the tonatoes were unripe. Jesus
Val enci a Gnzal ez (Val encia), one of the Charging Party's supervisors,

testified that the CGaffese field,

4\/1 | lareal woul d have been the nost |ikely of General (ounsel's
w tnesses to recall what Perez said, and is corroborated by Quiido on these
phrases. It is also noted that in addition to the defects in Perez's
testi nony, Respondent, w thout explanation, failed to call Gonzalez as a
wtness to corroborate her. No other wtness corroborated the reference
tothe Mllareals being "rats,” and this testinony is viewed as a
gratuitous addition by Mllareal , Jr.
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he had di sci pli ned enpl oyee Jesus H gueroa for picking unripe tonatoes, and
was then approached by O gani zer Luis Alberto Rvera. Gontrary to
allegations in the conplaint, Valencia testified that H gueroa had dunped
his partially filled bucket of tonatoes prior to the arrival of

Respondent' s agents, and not in response to comments nade by them A
about 1:00 p.m, Rvera and another representative entered the field.

R vera purportedly began shouting at Val encia, in the presence of

enpl oyees, that Val encia should "throw' the tomatoes if he did not |ike the
guality (rather than, as alleged by Respondent, keepi ng the good ones, but
not payi ng the worker who picked them) R vera then had a di scussion wth
Qui do, which Valencia did not hear, and | eft.

Quido testified he observed R vera and the other individual take
access between 1: 00 and 1: 30 and, contradicting Val encia, clained that
H gueroa dunped the tomatoes at Rvera' s urging, while R vera was shouting
at-Valencia. Qiido also testified that he had observed F gueroa dri nki ng
beer, and was intoxicated, contentions not corroborated by Valencia. Quido
asked Rvera to leave, as it was not access tine.

Rvera testified as an adverse wtness called by General (ounsel,
but was not questioned on this incident. Respondent intended to recall him
as its wtness, but Rvera did not appear, reportedly because he was ill.
Forner organi zer Reynal do Ponce testified that he arrived wth Rvera at
about noon. It should be noted that Ponce's recall was admttedly very

poor, and he

10



appear ed annoyed at being taken fromwork to testify. Hs account was so
vague that it is not certain he was referring to the sane i ncident as

Val enci a and Quido. Ponce renenbered a shouting rmatch between R vera and
supervi sor Ernesto Sanchez, and possibly that Sanchez was al so shouting at
Hgueroa. He testified that F gueroa clained his tokens (used to signify
buckets of tomatoes picked) had been stol en, and was shouting pro-uni on
phrases, purportedly pronpti ng Sanchez to say he woul d fire F gueroa.
Ponce recal l ed that Quido arrived a fewmnutes later, but did not
renenber if he spoke wth anyone about the incident. He contended

H gueroa was not drunk, and that he did not see hi mdrinking any beer.

It is found that on this date, Respondent's representatives
entered the fields after the noon hour, and during the course of an
argunent concerning discipline to Fgueroa, in the presence of enpl oyees,
R vera shouted at Val encia that he should dunp the tonatoes if he did not
like them The conflicting evidence fails to establish that R vera
encour aged F gueroa to dunp his bucket.

6. The incident on August 17

Onh this date, 13 representatives of Respondent, along with an
enpl oyee and four cameranen fromOBS tel evision entered the Kinoto field
and phot ogr aphed enpl oyees as they entered the field to enter work and

per haps, as they began worki ng. >

5(33nera| Gounsel contends that an additional three representatives
were on the property, but out of the fields. Said contention is apparently
based on testinmony whi ch confused

11



Respondent brought in the caneramen wthout prior notice to, or consent by
the Charging Party. The Charging Party's payroll records show that about
223 enpl oyees, including forenen (probably three), were working at this

| ocation on that date, neaning .a total of 15 access takers was
permssible, rather than 18. Hierta deni ed she ever received any

conpl ai nts regarding the nunber of access takers, and no evi dence was
presented show ng that such protests were nade to her or any other agent
of Respondent .

Hierta, corroborated by other wtnesses, credibly testified that
she invited the caneranen to the fields because they wshed to filma
docunentary on working conditions. Hierta admtted that she had
previously brought alleged |abor law violations to the attention of the
Charging Party, and one of its attorneys had offered to permt Respondent
to enter the fields to investigate. Hierta refused the offer, because the
Charging Party wanted to have one of its representatives present. O this
date, prior to entering the fields, she counted the nunber of enpl oyees,
and bel i eved there were an appropriate nunber of access takers present.
According to a statenent in Rvera s pre-hearing decl aration, which was
admtted because R vera had no present recall while testifying, Respondent
count ed about 360 enpl oyees in the field, which would have permtted 24

access takers.

this incident fromthat whi ch took place on Septenber 9, discussed bel ow
However, even if General Qounsel's contention is correct, the outcone
herei n woul d be unaf f ect ed.
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Quido credibly testified he initially told Hierta no caneras were
permtted in the field, and Hierta said they were just filmng a
docunentary, and to let themremain. Wen Hierta failed to renove the
canera crew, he approached themand asked that they | eave, which they did.
Respondent' s representatives renained in the fields for 15-20 mnutes
after the canera crew left. Qiido testified that enpl oyees were upset at
bei ng phot ogr aphed, and turned away fromthe caneras. Respondent's
W tnesses who testified on the subject stated that enpl oyees were happy to
be phot ogr aphed and shout ed pro-uni on sl ogans. Mst probably, sone
enpl oyees di sli ked the phot ography, sonme wel coned it, and it caused sone
di sruption of the harvest.

It is found that Respondent's representatives did take access
as work began on this date and did bring non-organi zers wth them To
the extent that the nunber of access takers exceeded the agreed nunber,
this was mnor and unintentional .

7. The incident on Septenber 9

h this date, Respondent sent ten organi zers and four caneranen
fromSBA U Local 1199 to the Armanino field. Again, the canera crew was
brought in wthout prior notice to, or consent by the Charging Party.

They arrived at about 11:15 a.m, while enpl oyees were working. Huierta
testified that the Local 1199 agents were invited because they al so wanted
to fil ma docunmentary concerni ng the working conditions, and she wanted to
show that the Charging Party was not payi ng enpl oyees for buckets

containing a few bad tomat oes, even though it kept the rest.
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Hierta and forner Regional Manager Rudol ph Chavez Medi na counted the
nunber of enpl oyees present, Hierta estimating the nunber to be 150.
S nce Respondent had brought too nany access takers, three organi zers and
one caneraman were sent out of the fields and waited by the vehicles in
whi ch they had arrived, but apparently they were still on private
property. Enpl oyee Jesus Sal cedo Ceja estinated there were 90 to a few
over 100 enpl oyees present which, if correct, would permt seven or eight
access takers, rather than the ten present (or 14, as General (ounsel
woul d have it, four of whomwere not actively neeting wth enpl oyees . )6
During this period, Rodriguez, as he had on many prior occasi ons,
addressed the enpl oyees through a bul | horn. Rodriguez woul d address wor k-
rel ated i ssues, sonetines shouting slogans, or permtted workers to do
this. O this occasion, he urged enpl oyees to report to Respondent if the
Charging Party was refusing to pay for their buckets of tonatoes.
Rodriguez initially denied that anyone ever conplained to his
about the use of the bullhorn, but after being shown his prehearing
decl aration, contradicting this testinony, admtted Quido | oudly
conpl ai ned about this on Septenber 9. Qher wtnesses testified that
Qui do conpl ai ned about the use of the bull horn on nany occasi ons. Qi do

testified that on Septenber 9,

®see A nkham Properties (1977) 3 ALRB Nb. 15. General ounsel
contends that the Charging Party's records show that no nore than 140
enpl oyees, including forenmen, could have worked this field on Septenber 9.
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he specifically asked Rodriguez to put down the bull horn, in the presence
of enpl oyees, and Rodriguez ignored him |In their declarations, Rodriguez
and Medina stated that Quido only told themthe use of the bullhorn was an
i nproper way to organi ze enpl oyees, but Medina, in his testinony, admtted
that Quido told him on several occasions, that such use was illegal.
Based on the foregoing, it is found that at |east commenci ng on Sept enber
9, Quido requested that Respondent's agents not use the bul |l horn, but they
refused to cease using it.

Qui do al so denanded that the caneras be renoved fromthe field.
H s denmand was not net, so he contacted the San Joaquin Gounty Sheriff's
Departnent, which sent officers to evict the organi zers. The total
incident |asted over one hour, but Respondent's w tnesses testified that
any excess tine was caused by the arrival of the deputies, and the ensuing
investigation by them Quiido, on the other hand, testified that the
access takers were present for "a good hour, hour and a hal f, sonewhere
around there," prior to the arrival of |aw enforcenent personnel. Quiide's
testinony on this point was vague, and it is found that the tine in excess
of one hour was largely, if not totally caused by the arrival of Sheriff's
deputi es. ! It is undisputed that Respondent took access outside the noon
hour, during working tine on this date, and brought non-organi zers to take

access. It is

7The Sheriff's Departnent report of the incident (which is hearsay)
does not establish that the excess tine spent at the premses was not
caused by the presence of | aw enforcenent personnel .
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al so found that Respondent unintentionally permtted too many access
takers to enter the fields.

8. The incident on Septenber 24

Dol ores Hierta invited Mercedes Rea S lveira, an educator who is
active in children's rights issues, Carnen Fernandez and vol unteer worker,
Luis Martinez, to take access wth her at fields being harvested by the
(harging Party's enpl oyees. Huerta wanted S lveira and Fernandez to
W tness and photograph the all eged use of child labor. S lveira, who was
gi ven one of Respondent's access identification tags, has never been
enpl oyed by Respondent, and no prior notice of their visit was given to the
Charging Party.

Hierta and S lveira testified that as they drove to the fields,
Qudoinitially prevented themfromentering, but then relented. Wile
Slveira was in the process of videotaping purported child |abor
viol ations, Quido approached and angrily denanded that the phot ography
cease. According to Quido, Hierta, in the presence of enpl oyees, told
Qi do he could not tell her what to do, an allegation not directly denied
by Hierta. Quiido physically prevented Slveira fromcontinui ng the
phot ogr aphy, al though there is a conflict in testinony as to whether he did
this by waiving his hands in front of the canera, or by physically
attenpting to west it fromher, and then stalking S|veira, Fernandez,

Martinez and Huerta through the fiel d.8

8For the purposes of this Decision, it is unnecessary to resol ve
the conflict in testinony.
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Qui do contacted the Sheriff's departnent, but by the tine | aw enf or cenent
personnel arrived, Respondent's contingent had |eft.

9. The incident on Qctober 3

Hierta testified she informed a reporter fromthe Mddesto Bee
that Respondent suspected the Charging Party was selling al coholic
beverages to enpl oyees at work. The reporter said he woul d send soneone
to cover the story. As the result, photographer Adrian Mendoza was sent
to Respondent's office, and took | unch tine access wth Respondent's
representatives, including Rodriguez and Medina, at the Gogna fi el d.

Mendoza, who has never been enpl oyed by Respondent, was gi ven
Respondent ' s access identification tag, and entered the fields w thout
notice to, or consent by the Charging Party. Wen Mendoza began
phot ogr aphi ng the enpl oyees at work, Quido demanded he stop. Mendoza, who
had bel i eved he was there wth consent, left when told to do so. During
this access period, Rodriguez agai n addressed the workers over a bul | horn.
Quido credibly testified he asked Rodri guez. to stop using the bul |l horn,
and Rodriguez again ignored him

10. The incident on Gctober 13

Qi do testified that Perez and O gani zer Jose Gonzal ez drove onto
the access road | eadi ng to the Thonpson Ranch field at about 1:30 p.m
The entrance to the access road is about one-half mle fromthe field.
Perez parked the vehicle on the access road, bl ocking tonato trucks from
entering or leaving. Qiido testified that a Sate inspector had just

arrived to investigate
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al | eged wage and hour violations, based on the Charging Party's purported
failure to pay for its workers' tonmato buckets. Huerta admtted that
Respondent had contacted various authorities to investigate working

condi ti ons.

Accordi ng to Quido, o he approached Gonzal ez and Perez, and told
themto |l eave, because it was not access tine. Gonzalez replied they were
not there to take access, and he and Perez | eft to observe the
investigator. Quido followed themand denanded the vehicl e be noved,
threatening to towit and to call the Sheriff's departnent. At this point
they noved the vehicle, but instead of |eaving, entered a farmworker's
hone, which had a tel ephone. Qiido called the Sheriff's departnent, and
when deputies arrived, several vehicles containing other agents of
Respondent were cl ose behind. After an investigation by the Sheriff's
departnent, the incident ended.

Perez testified that she arrived at the fields between 1:00 and
1:30 p.m Perez contends she entered when she di d because she bel i eved
work was over, since she observed two enpl oyee vehicles | eave the fields.
Said testinony is suspect, since it appears she and Gonzal ez were present
to neet wth the Sate investigator, and they probably did not care whet her
work was over or not. Perez further testified that when Quido told her it

was not access tine, she explained to himshe thought the

Vel enci a testified he first appr oached Gnzal ez and Perez, and asked
themto nove the vehicle. Wien they refused, he contacted Guido. Gido did
not nention Valencia in his testinony concerning this incident.
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wor kday was over.

Rather than refusing to | eave, according to Perez, Quido
prevented their exit by blocking their vehicle wth his. Perez is
circunstantially corroborated on this issue with respect to a tel ephone
call she nade to Respondent's office, purportedly reporting said conduct
by Quido. On the other hand, as noted above, Respondent w thout
explanation did not call Gonzalez as a wtness at the hearing, and it
seens i npl ausi bl e that Qui do, who wanted Respondent's representatives of f
the property, woul d have prevented themfromleaving. It is al so noted
that Quide's alleged conduct does not appear in the Sheriff's departnent
report, and no unfair |abor practice charge was filed in response by
Respondent. It is unnecessary to resolve this conflict in testinony,
since the undisputed facts showthat Gonzal ez and Perez entered the
property after the noon hour, while enpl oyees were still working. It has
not, however, been clearly established that enpl oyees were cl ose enough to
observe the incident, and in particul ar, the conversations between Qi do
and Respondent' s representati ves. 10

ANALYS S AND GONCLUSI ONS CF LAW

The ALRB established post-certification access rights in QP.

Mirphy Produce Go. , Inc., dba QP. Mirphy & Sons (1978) 4 ALRB No. 106.

Acertified representati ve of agricultural enpl oyees has the right to

enter the enpl oyer's premses to

lO,As,surr'n ng enpl oyees did observe the incident, and it took place in
the nore aggravated circunstances as told by Quido, the outcone herein
woul d be unaf f ect ed.
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di scuss contract negotiations, and to investigate working conditions.
These rights, however, are not unqualified or free of procedural
requi renent s.

The Board' s access regul ati ons are found comenci ng at
Regul ati ons 820900, and provide for one hour of access before and after
work, and one hour during the enpl oyees' |unch period. If thereis no
establ i shed lunch period, the Board has interpreted this section to nean

the tine the enpl oyees are actually eating their lunch. K K Ito & Sons

(1976) 2 ALRB Nb. 51. The access regul ati ons encourage parties to enter
into voluntary access agreenents, and specify that they may contain terns
different than those set forth in the regul ations.

Molations of private party access agreenents or the Board s
access regul ati ons nay establish grounds for notions to deny access,
obj ections to the conduct of election or violations of Labor Code Section
1154(a). The Board, in Ranch No. 1 (1979) 5 ALRB Nb. 36, found that
different standards apply when consi dering whether a particular renedy is
appropri at e:

Under 8 Gal. Admin. Gode 20900(e) (5)(B), violation of the
access rule by a | abor organization nay constitute an unfair

| abor practice under Labor Gode Section 1154(a)(1) -if it

I ndependent |y constitutes restraint or coercion of enpl oyees
inthe exercise of their rights guaranteed by Labor Code
Section 1152, and such conduct nmay constitute grounds for
setting aside an el ection where the Board determnes that such
conduct has affected the results of the el ection. S andards
different fromthose set forth in the above regul ati on section
apply to notions to deny access based on violation of the
rule. Aparty submtting a notion to deny access i s not
required to showthat violation of the access rule resulted in
the infringement of enployees' statutory rights or affected
the results of an election. A notion to
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deny access w Il be granted where the noving party denonstrates

viol ation of our access rule involving either (1) significant

di sruption of agricultural operations, (2) intentional harassnent

of an enpl oyer or enployees, or (3) intentional or reckless

disregard of the rule.
Afair reading of the above passage is that the standards for establishing
a violation of 81154(a)(1) are nore simlar to those whi ch establish
obj ecti onabl e conduct than grounds for an order denyi ng access, and that
those standards require nore egregi ous msconduct. The decision al so
shows that the factors |isted as grounds for an order denyi ng access, in
thensel ves, do not necessarily establish an unfair |abor practice.

General ounsel contends that the phot ographi ng and vi deot api ng
of enpl oyees on August 17, Septenber 9 and Septenber 24 constituted
unlawful restraint and coercion. Case lawon this issue is not in accord.
It is well established that the photographic surveillance of enpl oyees,

whil e they are engaged in protected concerted activity, may constitute an

unfair labor practice. Whited Sates Seel Gorporati on (1981) 255 NLRB
1338 [107 LRRM 1097], enf. den. Lhited Sates Steel v. NLRB (CA 3, 1982)
682 F.2d 98; Internedics. Inc. (1982) 262 NLRB 1407, at page 1415 [ 110
LRRVI 1441]; Ronald L. Bl anchard d/b/a Bl anchard Gonstructi on Gonpany
(1978) 234 NLRB 1035 [97 LRRVI 1389]. 1!

Lhi ons have been found to be unl awful | y engaged in

Yhird Adrcuit, inWhited Sates Seel Corporation, supra,
disagreed wth the NLRB s finding that photographi c surveillance of
protected activity is per se coercive, and required a show ng that under
the factual circunstances, the photography reasonably tended to restrain
or coerce enpl oyees in the exercise of their statutory rights.
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phot ogr aphi ¢ survei | | ance when filmng non-stri ki ng enpl oyees crossi ng
picket lines, neeting wth rival union |eaders or engagi ng i n di ssi dent
union activities. International Uhion, United Autonobil e, Aerospace and
Agricul tural |nplement Wrkers of Arverica. Local 695, AFL-QO(T. B
Wod' s Sons Gonpany) (1993) 311 NLRB 1328 [ 145 LRRM 1157]; Gonstructi on.

Production & M ntenance Laborers' Local Union 383. Laborers'

International Union of North Anerica, AFL-Q O (Carter-Q ogau Laboratori es,
Inc. ) (1982) 260 NLRB 1340, at page 1343 [109 LRRM 1383]; Local 3,

International Brotherhood of Hectrical Wrkers, AFL-Q O (Cabl evi sion of
New York Qty) (1993) 312 NLRB 487, at page 492 [145 LRRM1180] ; North
Anerican Meat Packers Lhion (Geo. A Hornel & Gonpany) (1987) 287 NLRB
720, at pages 732-733~ [128 LRRM 1137]. In the absence of evi dence that

enpl oyees were phot ographed while participating in protected activities,
the NLRB and ALRB have repeated y refused to find that the photography, in
itself, tended to restrain or coerce enpl oyees in exercising their
statutory rights. Thus, the NLRB rul ed that taking phot ographs of

enpl oyees at work, absent a show ng that this sonehow rel ated to protected
activities, did not constitute an unfair labor practice. Bardcor Corp.
(1984) 270 NLRB 1083 [116 LRRM 1231]. %% The ALRB, in sinilar fashion,

hel d that by,

““Uni on misconduct nust be at |east as serious as an enpl oyer's to
establish an unfair |abor practice. The NLRB has hel d that, based on the
omssion of the term "interfere wth,” from88 (b)(1)(A of the National
Labor Relations Act, greater msconduct is required before unions nay be
hel d to have coomitted unfair |abor practices under that section, than are
enpl oyers under parallel 83(a)(1l). Said interpretation was
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inter alia, bringing an outside television news unit onto an enpl oyer's

premses outside the tines permtted by Regul ati on 820900(5), Respondent
did not engage in objectionabl e conduct sufficient to warrant overturning

an election. K K Ito Farns (1976) 2 ALRB No. 51.

Thus, General Qounsel's additional contention, that the
invitation of non-organi zers to take access, in violation of the access
agreenent, further establishes an unfair |abor practice, is not supported
by case | aw B \n thi s case, the enpl oyees were phot ographed at work, but
not while engaged in protected activity. A though Respondent invited
outsiders in for this purpose on three occasions, as opposed to the one

incident in K K Ito Farns, and sone di sruption of work probably took

place, this initself does not establish that said conduct unlaw ully
tended to coerce enpl oyees in their 81152 rights.

General Gounsel contends that the abusive conduct by Perez on
July 21 and by Rvera on July 29, toward the Charging Party's supervisors

tended to coerce enpl oyees into supporting

rejected by the Dstrict of Golunbia Gourt of Appeal s, which found that
enpl oyers and unions are held to the sane | evel of conduct in determning
whet her unfair |abor practices have taken place. Helton v. NLRB (CAIDG
1981) 656 F. 2d 883.

13Thi s does not nmean that Respondent's conduct, in bringing non-
organi zers onto the Charging Party's premses, did not constitute access
violations, as opposed to unfair |abor practices. Both the access
agreenent and the access regul ations refer to organi zers being permtted
to enter the fields, not individuals fromother organizations. S nce this
case does not involve a notion to deny access, no final conclusions are
reached as to whet her any of Respondent's conduct viol ated the access
agreenent or Regul ati ons.
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Respondent. M olence, or threats of violence by union agents, directed
agai nst enpl oyees, or supervisors in the presence of enpl oyees, rmay be hel d
to be unlawful |y coercive, if the conduct reasonably tends to convey the
nessage that enpl oyees will suffer violent consequences if they do not

accede to the union's demands. Bertuccio v. Superior Gourt (1981) 118

Cal . App. 3d 363; Vestern (onference of Teansters, Agricultural D vision,
I.BT., and its Affiliated Local s 1173 and 946 (V. B. Zananovi ch & Sons,
Inc. ) (1977) 3 ALRB No. 57. n the other hand, the Board, has hel d that

vul gar, offensive renarks nade by nanagenent representatives to or
concerning union officials, in the presence of enpl oyees, or nade to the
enpl oyees, nust contain threats of force or reprisal before they can be
consi dered unl awful under section 1153(a). Gournet Harvesting and Packi ng,

Inc. and Gournet Farns (1983) 14 ALRB No. 9. See also Gargiul o, Inc.

(1996) 22 ALRB Nb. 9, at pages 8-9. Wiile the Board found a viol ation
where a union agent actually assaulted and battered a rival organi zer, 14
obscene, abusive | anguage and a challenge to fight by a union agent to a
rival union organizer, in the presence of enpl oyees, was hel d not coercive

to enpl oyee rights. Salinas Lettuce Farners Gooperative (1979) 5 ALRB Nb.

21. Presunably, renmarks by a union official to enpl oyer representatives
woul d be subject to the sane test.

As the Board pointed out in Gurnet Harvesting, the NLRB has not

al ways i nposed such a prerequisite to find that

14Tearrst ers Lhion Local 865 (1977) 3 ALRB No. 60.
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I nper m ssi bl e deni gration of such officials or uni on supporters
constitutes unlawful coercion or restraint of enpl oyee free choice. Even
In the absence of violence or threats, the NLRB cases have recogni zed t hat
union-related i ssues are likely to stir heated enotions, and |atitude nust
be given for rough verbal give and take in | abor relations matters. Thus,
foul |anguage directed agai nst strikebreakers by a union agent was hel d

not to violate the National Labor Relations Act. International

Associ ation of Machinists and Aerospace Wrkers, AFL-A Q Aerospace Lodge
No. 1233, et al. (General Dynamics Corporation, Ponona D vision) (1987)
284 NLRB 1101 [126 LRRM1008]. In simlar fashion, the NNRB held it was

not unl awful for a managenent official to call a union representative a
“liar," or to refer to pro-union enpl oyees and a union representative as
"trash." Precision Castings Gonpany (1977) 233 NLRB 183, at page 196 [ 96
LRRVI 1540] ; Serve-U Sores, Inc. (1976) 225 NLRB 37, at footnote 7 [93
LRRVM 1033]. The ALRB, in Gournet Harvesting, supra, found no violation

where a supervi sor used foul |anguage to union supporters, and call ed them
"chavi stas bastards."

View ng the evidence in the nost favorable light to General
Qounsel *'s case, it is undisputed that neither Perez, on July 21, nor
Rvera, on July 29 engaged in violent conduct or uttered any threats.

Under Gournet Harvesting, supra, their conduct cannot be viewed as

unlawful . Even under the general "restraint and coercion" standard, the
evidence also fails to showthat the conduct of Perez or R vera would tend

to coerce
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enpl oyees in the exercise of their statutory rights. Neither used foul

| anguage, al though Perez did use the terns, "bandit"” and "coyote."” The
evidence fails to showthat Rvera s conduct caused an enpl oyee to dunp
his bucket of tomatoes, but even if Rvera had encouraged this, there is
no evi dence he coerced the enpl oyee to do anything. A shouting nat ch

bet ween uni on representatives and nmanagenent representatives hardy | eads
enpl oyees to believe they are required to support the union. Accordingly,
it is found that this allegation has no nerit.

General ounsel all eges that by taki ng mdday access at i nproper
tinmes on four occasions, wth excessive nunbers of representatives on two
occasi ons and for an excessive length of tine on one occasi on, Respondent
further violated 81154 (a) (1). Said conduct was purported y exacerbat ed
by the refusal of Respondent’'s representatives to | eave when requested to
do so, and by the use of a bullhorn, which the agents al so refused to
cease using upon denand. Such conduct is generally referred to as
"excess access,” and in Ranch Nb.1 (1979) 5 ALRB No. 36, resulted in
sanctions bei ng i nposed agai nst an organi zer through a notion to deny
access.

(n several occasions, the Board has overrul ed el ection objections
based on simlar conduct. See Ranch No. 1 (1979) 5 AARB No. 1; K K Ito
& Sons, supra; Triple E Produce Gorp., supra. enforcenent denied on ot her

grounds, Triple E Produce Gorporation v. ALRB (1985) 35 Cal.3d 42 [ 196

CGal . Rotr. 518]; George Arakelian Farns. Inc. (1978) 4 AARB No. 6. In the

|atter
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two cases, there were several instances in which union officials took
excess access and, as noted above, a fil mcrew acconpani ed the uni on

representatives in K K Ito & Sons.

As aninitial observation, it is questionable whether there was
even an access violation wth respect to the entries outside the noon
hour. The access agreenent does not specify the tine for mdday access,
and the record fails to showthe parties reached agreenent on the issue.
Wii | e the access agreenent provides for a designated |lunch tine access, it
does not state that the Charging Party has the authority to unilaterally
set the tine, or that it has to be at the sane tinme each day. Assunm ng
the access agreenent, under these circunstances, did not govern when
Respondent coul d take midday access, the Regul ations do not contenpl ate a
situation where not only is there no desi gnated | unch period, but
enpl oyees take their lunch breaks at different tines, if at all. It
appears, however, that the Board, under such circunstances, permts m dday
access to be taken at any tine, solong as it does not exceed one hour.
Ranch No. 1 (1979) 5 ALRB No. 1. n the other hand, Respondent's
argunent, that it was entitled to take access when it did to investigate
working conditions fails, even assumng the access agreenent did not cover
this type of access, because the Board requires prior notice and consent
by the enpl oyer, absent unusual circunstances, whi ch have not been shown.
QP. Murphy Produce (., Inc., dba QP. Mirrphy & Sons, supra, at pages 9-
11; J.R Norton. Conpany v. ALRB (1987) 192 Cal . App. 3d 874, at pages 906-
907 [238 Cal . Rotr.
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g7] . P

Wth respect to the excess nunber of access-takers and the
i nstance in which the representatives stayed for a period i n excess of one
hour, the forner incidents were isolated and the result of unintentional
m scounting by Respondent's agents. Lack of intent to viol ate access
rules is a factor to consider in determning the seriousness of the

violation. L & CHarvesting, Inc. (1993) 19 ALRB Nb. 19. The one

occasi on where mdday access was overstayed has been found to have been
largely, if not entirely, the result of the Sheriff's deputies arriving at
t he scene.

The use of a bullhornis not nentioned in the access agreenent,
or the Regul ations. Presunably, if the use of a bullhorn seriously
di srupted operations, it would constitute an access viol ati on, but not
necessarily an unfair |abor practice under Ranch No. 1 (1979) 5 ALRB No.
36. Certainly, Respondent's agents were acting at their own peril in
sinply ignoring demands that they cease using the bull horn, as well as
other protests by the Charging Party's representatives. It is precisely

this sort

15F‘iespondent' s concern, that the Charging Party woul d cover up its
all eged | abor violations, does not authorize a trespass. The record fails
to establish that the grievance-related natters were so urgent that the
agents could not have waited until the appropriate access tine to enter.
Respondent al so argues that the refusal to permt photographi ng of working
conditions constitutes an unconstitutional limtation onits free speech
rights. This argunent is not persuasive, since nany issues pertaining to
uni on organi zi ng i nvol ve free speech consi derations, and | abor relations
agencies often grant or limt the scope of union activity, wth obvi ous
free speech inplications. Reasonable |imtations on access rights, which
have free speech inplications, are clearly permssible.
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of conduct which | eads to violence in the fields.

Nevert hel ess, even assumng the access taki ng outside the noon
hour, excess nunber of access takers and use of the bullhorn all violated
the access agreenent, or the Regul ations, the evidence still fails to show
how this woul d reasonably tend to restrain or coerce enpl oyees into
supporting Respondent. Mere disruption of operations does not establish
an unfair labor practice. The violation of an agreenent, in itself, does
not tend to restrain or coerce enpl oyees. Affording oneself to nore tine
w th enpl oyees than permtted, and with nore representatives, initself,
does not reasonably tend to restrain or coerce enployees in their rights
under the Act.

Fnally, General Gounsel argues that the cunul ative effect of
Respondent ' s conduct tended to coerce enpl oyees into believing they had to
support Respondent, because it could defy the Charging Party at wll.
General Gounsel cites no authority which applies to the facts of this
case. Certainly, conduct which causes enpl oyees to believe in the power
of their representative, initself, is not unlawful, and nany enpl oyees
woul d not support a representative they felt was powerless. The case
authority is clear that a union engages in violative conduct only when it
exercises its power in a nmanner which i s reasonably coercive to enpl oyees,
and that this generally requires violence or threats of reprisal.

Lhited Farmworkers of America, AFL-A O (Marcel Jojola) (1980) 6

ALRB No. 58, cited by General Gounsel, invol ved repeated
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acts of residential picketing at enpl oyees' homes by Respondent,

acconpani ed by foul |anguage directed toward the enpl oyees, in an effort to
force themto stop crossing its picket line. That case required a

bal anci ng of Respondent's free speech rights and the enpl oyees' right to
privacy in their homes, not at issue here. Wile unwanted phot ography al so
i nvol ves an invasion of privacy, the Board and NLRB cases i ndi cate that
such invasion, absent a link to protected activities, does not establish

restraint or coercion. Gommunications Wrkers of Anverica, AFL-AQ O (Chio

Gonsol i dat ed Tel ephone Conpany) (1958) 120 NLRB 684, al so cited by General

Gounsel, was a case involving threats, violence and the bl ocki ng of ingress
and egress by a union during the course of an economc strike, a nuch
different .situation than presented herein.

Fnally, in Ostrict 65 Retail, Wolesale & Departnent Store
Lhion, AFL-Q O (B. Brown Associates. Inc., et al.) (1965) 157 NLRB 615 [61

LRRVI 1382], the NLRB found viol ations where a uni on, which had no access
rights conducted "swarmins” of four enpl oyers' premses wth nunerous
unaut hori zed access takers, shut down production and refused to | eave.
A though two of the "swarmins" involved threats, violations were found in
the two where none were nade, because they created an at nosphere of fear
and confusion, and the direct purpose of the conduct was to solicit
enpl oyees to join the union.

The instant case does not invol ve an organi zati onal canpai gn

or astrike. At the tine of the access-taking, the
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enpl oyees had already voted to be represented by Respondent. Uhder these
circunstances, it is clear that the standards set forth in Ranch No. 1
(1979) 5 ALRB No. 36, and those related to the conduct herein di scussed
above are nore pertinent than those cited by General Gounsel. In
addition, under a totality of circunstances standard, the evidence fails
to establish that Respondent’'s conduct was so grossly inappropriate so as
to inply coercion.

It is undisputed that on many occasi ons, Respondent took access
wthout incident. The Charging Party's enpl oyees were accustoned to
seei ng Respondent’' s agents at their workpl ace, and the excesses
establ i shed by the evidence coul d not reasonably have had the inpact of

those in Dstrict 65. supra. Even assumng that defiant violations of the

access agreenent, in thensel ves, could inpermssibly | ead enpl oyees to
bel i eve that Respondent, and not the Charging Party, controlled their
enpl oynent, the facts herein hardly support such a theory. Wile in sone
cases not admrable, the evidence fails to showthat Respondent's conduct
was highly abusive or constituted a nass invasion of the workpl ace, beyond
what is permtted by the access Regul ati ons.

It should be renenbered that the Charging Party, over a period of
nany years, prevented Respondent fromrepresenting the unit enpl oyees
t hrough various Board appeal s and court chal |l enges. Enpl oyees coul d not
reasonabl y bel i eve that Respondent controls their terns and conditions of

enpl oynent ,
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since the parties have not even reached a col | ective bargai ni ng agreenent.
The Charging Party has exercised its property rights, when it felt they
were violated, by invoking Sate trespass |aws, in the presence of
enpl oyees. Furthernore, the evidence has shown that the Charging Party's
representative has al so becone belligerent, in the presence of enpl oyees,
when asserting the Charging Party's perceived rights.

In concl usi on, while sone of Respondent's conduct ray have

viol ated the access agreenent or Regul ations (See Navarro Farns (1996) 22

ALRB No. 10}, said conduct did not rise to the level of restraint and
coercion under section 1154 (a) (1) of the Act. Based on the foregoing,
it wll be reconmended that the conpl ai nt be di sm ssed.

CROER

The conplaint is dismssed inits entirety.

Dated: Septenber 20, 1996

Aty 2y Xal0nd

Dougl as Gal | op
Admni strative Law Judge
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